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7KH GLVWULFW FRXUW GLG QRW UHDFK WKH PHULWV RI WKH RWKHU FODLPV� :H

WRR H[SUHVV QR RSLQLRQ DV WR WKH PHULWV RI WKHVH RWKHU FODLPV�

�
6XEVHTXHQW WR LWV GHFLVLRQ LQ 5LFKPRQG 1HZVSDSHUV� WKH &RXUW

GHFLGHG WKUHH PRUH FDVHV IXUWKHU UHILQLQJ WKH IRUPXODWLRQ VHW IRUWK LQ

5LFKPRQG 1HZVSDSHUV� 6HH Globe Newspaper Co. v. Superior Court,
457 U.S. 596 (1982); Press-Enterprise Co. v. Superior Court, 464 U.S.
501 (1984) (Press-Enterprise I); Press-Enterprise Co. v. Superior Court,
478 U.S. 1 (1986) (Press-Enterprise II).
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to sustain its burden of proof in a case involving the overstay
of legally admitted non-citizens, the government need only
establish that the non-citizen was admitted for particular and
set time period, that period has elapsed, and that the non-
citizen has failed to depart.").  

Here, the Government has detained Haddad and instituted
removal proceedings based on his overstay of a tourist visa.
Thus, the Government need only establish that Haddad
obtained a visa, the visa has expired, and that he is still in the
country.  Very little information is required.  The fact that the
Government may have to contest the non-citizen’s application
for discretionary relief is similarly unavailing.  At oral
argument, it was brought to our attention that Haddad intends
to apply for asylum, a form of discretionary relief available to
non-citizens in deportations proceedings.��<��*���'��$��*�'
@&4�� ('�%�=('.� (�*�+�*���.�('*�� �&���""�(+�'�N*� $�I,�*�� #�$
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��'.$�**��������B(�����&(*�F"$�A��%�J���&��"��(�(�'�+&�$.�)�
�%�'.���&�$��&('.*���&��6

�&�� "$�*�'+�� �#��&('�*�� ��A�$�$*� &�)� �� A�'�#,�� �##�+�
,"�'��&��%���$(���('��$�*�*��#��&��	�������')�,"�'�",A�(+
%�$��*0� �&��� �&�($� (%%(.$��(�'� @�*� ('� ',%A�$*
�""$��+&('.��&��+&�$�+��$��#��'��$(�'����('B�*(�'���')
@�*���%�'�+������,$�+(B(�(D��(�'��������

2������2/2������('.��&(*�"�����.�('*��F�C(*�('.��')��'�(+("���)
�B(�*�J��&����,$��B��,�)��&��F�&��@����#�,')�)��""$�&�'*(�'
O� #$�%� �&�� �C"�$(�'+�� �#� 4��$*� O� �&��� �(%(���(�'� ��� �&�
(%%(.$��(�'��#�+�$��('�+��**�*�#$�%��&('��@�*��**�'�(�������&�
"��+���#��&��+�%%,'(�4��'��&����+(#(+����*����')�"�**(A�4��&�
"$�*�$B��(�'��#��,$�+(B(�(D��(�'��&�$��J��2������2/�����))('.
�&���FG(H��*��%�)�(%"�**(A���#�$��&�%�����**(%(�����@(�&��,$
"��"����$� ���%�=�� �'4� +&�'.�� ('� �&�($� &�A(�*� �$�%�)�*��#
�(B('.G�HJ��������2/2���&����,$��#�,')��&���F(#��&��.�B�$'%�'�
��������+�'*()�$*��&��"$�*�'+���#�#�$�(.'�$*��#���)(##�$�'��$�+��('
�&(*�+�,'�$4��@&��@(���'����**(%(�����@(�&�,*�����A��)�'.�$�,*
���(�*�"��+���')�*�+,$(�4�J��&(*�F)���$%('��(�'�(*�+�'+�,*(B�
,"�'��&��E,)(+(�$4�J��2������1�10������������������� ��
�	����
!/��LF�&��"�@�$�����C"����$��C+�,)����(�'*�G(*H���#,')�%�'���
*�B�$�(.'����$(A,����C�$+(*�)�A4��&��5�B�$'%�'�N*�"��(�(+��
)�"�$�%�'�*���$.��4�(%%,'��#$�%�E,)(+(���+�'�$���JM�L+(���(�'*
�%(���)M�� � �&(*� "�@�$� @�*� )�$(B�)� '��� #$�%� �'� �C"$�**
"$�B(*(�'��#� �&����'*�(�,�(�'��A,�� #$�%�"�@�$*� ('+()�'�� ��
*�B�$�(.'�4���������������� ��!���������
�� ��
�	�����1�/�
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",A�(+��'���+�*��A4�+�*��A�*(*��&$�,.&�"$���+�(B���$)�$*��$�('
+�%�$�� $�B(�@� O� #�$� � �C�%"���� �&�� ()�'�(#(+��(�'� �#
('B�*�(.��(B�� *�,$+�*� �')� @(�'�**�*�� � �&�� 5�B�$'%�'��
&�@�B�$���$.,�*��&���(��(*�(%"�**(A������=��"�*�%��*�'*(�(B�
('#�$%��(�'�+�'#()�'�(���(#��'4�"�$�(�'��#���&��$('.�(*��"�'��$
(#��&��(%%(.$��(�'�+�,$��+�'),+�*���&��$('.����)���$%('��(#
+��*,$��(*�"$�"�$���	����)�)(##�$�'��4���&��5�B�$'%�'���$.,�*
�&����&�$��(*�*�'*(�(B��('#�$%��(�'��&���@�,�)�A��)(*+��*�)�(#
+��*,$�� �++,$$�)� �'� �� +�*��A4�+�*�� A�*(*�� � �($*��� �&�
5�B�$'%�'�� +�'��')*� �&��� �&�� ()�'�(�(�*� �#� �&�� )���('��*
@�,�)�A��$�B����)�(#�+��*,$���++,$$�)��'���+�*��A4�+�*��A�*(*�
�')� *,+&� ('#�$%��(�'� @�,�)� (%"�)�� �&�� �'�(���$$�$(*%
('B�*�(.��(�'�� ��&(*� ('#�$%��(�'��&�@�B�$�� (*���$��)4�A�('.
)(*+��*�)�����&��",A�(+��&$�,.&��&��)���('��*��&�%*��B�*��$
�&�($� +�,'*���� � �B�'� (#�� �*� �� $�*,��� �#� �&�� ('��$(%� $,���� �
)���('��� $�%�('*� *(��'��� �� ��$$�$(*�� .$�,"� +�"�A��� �#
*�"&(*�(+���)�('����(.�'+��.��&�$('.�@�,�)�+�$��('�4�A��%�)�
�@�$���&����'���#�(�*��"�$��(B�*���$�*�%��'��+�''�+��)�����
"�$�(+,��$� ��$$�$(*�� "����� &�*� )(*�""��$�)� ('��� �&�
5�B�$'%�'�N*�+,*��)4���-�$��B�$��(#����)�"�$����)��*�&�B�
�('=*������$$�$(*���$.�'(D��(�'*���&�$��(*�'��&('.����*��"��&��
)�"�$����#$�%�)(B,�.('.��&��('#�$%��(�'����$'�)�#$�%��&�*�
"$�+��)('.*��'+��)�"�$��)��

��C��� �&��5�B�$'%�'�� �$.,�*� �&��� �"�'� &��$('.*�@�,�)
$�B�����&���%�,'���#�('����(.�'+���&����&��5�B�$'%�'��)��*
'��� "�**�**�� � �&�� 5�B�$'%�'�� �$.,�*� �&��� �B()�'+�
+�'+�$'('.���"�$�(+,��$�)���('���+�,�)�A��('+�%"�������')��'
('+�%"�����"$�*�'���(�'��#��B()�'+��@�,�)�"�$%(����$$�$(*�*
.$�,"*����.�,.��&�@�%,+&��&��5�B�$'%�'��='�@*��')�)��*
'��� ='�@� �A�,�� �&�($� �"�$��(�'*�� � �&�� (**,�� ('� �� $�%�B��
&��$('.�(*��&�@�B�$��'�$$�@�4�#�+,*�)��')��&��5�B�$'%�'�
&�*��'�$%�,*�+�'�$����B�$�@&����B()�'+��(��('�$�),+�*�� "To
deport an overstay, the INS must convince the immigration
judge by clear and convincing evidence that the alien was
admitted as a non-immigrant for a specific period, that the
period has elapsed, and that the alien is still in this country."
Shahla v. INS, 749 F.2d 561, 563 (9th Cir. 1984), see also
Chou v. INS, 774 F.2d 1318, 1319 (5th Cir. 1985) ("[I]n order
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"$�&(A(�(�'*� �$�� (%"�$%(**(A��� ��� �&�� �C��'�� �&��� �&�4
(')�#('(���4� $�*�$�('� �� )�"�$���N*� �A(�(�4� ��� )(B,�.�� ���
('#�$%��(�'�� ('+�,)('.� ('#�$%��(�'��A��('�)� (')�"�')�'��4
#$�%��&��)�"�$���(�'�"$�+��)('.*������
�����
��!����(�������
�&���
� �/�� 
�	�� 1���� 1 �� L�//�M� L&��)('.� �&��� *���,��
"$�&(A(�('.�@(�'�**�#$�%�#�$�B�$�)(*+��*('.���*�(%�'4�A�#�$�
.$�')�E,$4�B(�����*��&���($*���%�')%�'��('*�#�$��*�(��"$�&(A(�*
@(�'�**�#$�%�)(*+��*('.�&(*��@'���*�(%�'4��#��$�.$�')�E,$4N*
��$%��')*M0��������������������&����������0��������
��1!�
�	�
���� �� ��L�/K�M0�0����������������������������������
�2 1
���)����������1�L )��($���/!1M����&��5�B�$'%�'���$.,�*��&��
(�*�('��$�*�*�('+�,)��+�'+�$'*��A�,��)�'.�$*��**�+(���)�@(�&
)(*+��*('.� �&�� )�"�$���*N� '�%�*�� �*� @���� �*� �&�� )���*� �')
"��+�*��#��$$�*����	,+&�('#�$%��(�'�(*�='�@'�(')�"�')�'��4
#$�%��&��"$�+��)('.*�� ��&�$�#�$���*,+&�('#�$%��(�'�+�''��
"$�"�$�4�A��"$���+��)�������B�()��&(*�+�'*�(�,�(�'���"$�A��%�
@�� +�'*�$,�� �&�� �$)�$*� ��� ��$%('����@&�'� �&�� )�"�$���(�'
"$�+��)('.*� �')�� � ��� �&(*� E,'+�,$��� '��&('.� "$�+�,)�*� �&�
)�"�$����#$�%�)(*+��*('.��&(*�('#�$%��(�'����&,*���&��('��$(%
$,���)��*�'���$�%�)4��&��,')�$�('+�,*(B�'�**��#��&���$�""4
)($�+�(B��

�&��('��$(%�$,���'��@(�&*��')('.���&���$�""4�)($�+�(B��(*
��*���B�$�('+�,*(B���A�('.�����A$��)��')�(')(*+$(%('�������&�
5�B�$'%�'�� +�'��')*� �&��� �&�� +��*,$�� %�')���)� A4� �&�
�$�""4� )($�+�(B�� (*� '�$$�@�4� ��(��$�)� A�+�,*�� F'�� ��**
$�*�$(+�(B�� ����$'��(B�� @�,�)� *�$B�� �&�� 5�B�$'%�'�N*
",$"�*��J��������������������������$/�$��2�/�
�	��K� ��K�2
L����M� LF[I]f a less restrictive means is available for the
Government to achieve its goals, the Government must use
it."). 
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7KH GLIIHUHQFH EHWZHHQ D VXEVWDQWLYH DQG QRQ�VXEVWDQWLYH

LPPLJUDWLRQ ODZ LV WKDW VXEVWDQWLYH LPPLJUDWLRQ ODZV DQVZHU WKH

TXHVWLRQV� ³ZKR LV DOORZHG HQWU\´ RU ³ZKR FDQ EH GHSRUWHG�´

�
7KH *RYHUQPHQW PDNHV WZR UHODWHG DUJXPHQWV WKDW DUH GHDOW ZLWK

VLPXOWDQHRXVO\ LQ WKLV VHFWLRQ� )LUVW� WKH *RYHUQPHQW DUJXHV WKDW WKHLU

SOHQDU\ SRZHU VXSHUFHGHV DQ\ )LUVW $PHQGPHQW ULJKW RI DFFHVV� 6HFRQG�

WKH *RYHUQPHQW DUJXHV WKDW HYHQ LI WKH )LUVW $PHQGPHQW GRHV RSHUDWH LQ

GHSRUWDWLRQ KHDULQJV� LW GRHV QRW IROORZ WKDW ZH VKRXOG DSSO\ WKH QRUPDO

VWULFW VFUXWLQ\ WHVW� ,QVWHDG� WKH *RYHUQPHQW DUJXHV WKDW WKHLU SOHQDU\

SRZHU RYHU LPPLJUDWLRQ PDWWHUV HQWLWOHV WKHP WR PRUH GHIHUHQFH� 8QGHU

HLWKHU VFHQDULR� WKH *RYHUQPHQW DUJXHV WKDW WKHLU SURFHGXUHV LQ WKLV FDVH

VKRXOG EH XSKHOG LI ³IDFLDOO\ OHJLWLPDWH DQG ERQD ILGH�´

��)�4���&��5�B�$'%�'��*��=*�����C"�')�,"�'��&��$,���#$�%
�&(*� +�*��� � �&�� 5�B�$'%�'�� �$.,�*� �&��� (�� &�*� "��'�$4
�,�&�$(�4� �B�$� '��� �'�4� *,A*��'�(B�� (%%(.$��(�'� ��@*� �')
)�+(*(�'*�� A,�� ��*�� '�'�*,A*��'�(B�� �'�*�� �(=�� �&�� �$�""4
)($�+�(B��

�
� � �&�$�#�$��� @&��&�$� �$� '��� �&�$�� (*� �� �($*�
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5�B�$'%�'���$.,�*�� (�� +�'� (%"��%�'���'4�'�'�*,A*��'�(B�
"��(+4�('#$('.('.�,"�'��&���$(.&��(#�(��(*�F#�+(���4���.(�(%���
�')�A�'��#()��J
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A4�F�&��+�'*�(�,�(�'�(�*��#�J��2������1�����<�$��@������)�"���&�
5�B�$'%�'�N*�"�*(�(�'���'��@�,�)�@�')�$�@&��&�$��')�&�@
�&����'*�(�,�(�'�+�,�)��(%(���&��"��(�(+���A$�'+&�*N�"�@�$��B�$
(%%(.$��(�'�%����$*���	(%(��$�4���&���"�*(�(�'�@�,�)�,')�$+,�
�&��#�$+���#��&���($*���%�')%�'����F�&��)�%('�'��",$"�*���#
�&���($*���%�')%�'��@�*����"$�&(A(���&��@()�*"$��)�"$�+�(+�
�#�.�B�$'%�'����*,""$�**(�'��#��%A�$$�**('.�('#�$%��(�'�J
'�(�)��*���&������ �
�	�����!� ����L��,.��*������+�'+,$$('.M
L+(���(�'*��%(���)M���
��@�,�)�A��($�'(+��(')��)���������@��&�
5�B�$'%�'�N*��**�$�(�'��#�"��'�$4�"�@�$� ��� �$�'*#�$%� �&�
�($*�� �%�')%�'�� #$�%� �&�� .$���� ('*�$,%�'�� �#� �"�'
)�%�+$�+4������*�#��&�$A�$�#$�%�",A�(+�*+$,�('4���
'��&��@�$)*
�#� �,*�(+��-,$"&4�� FG*,+&� �H� +�'+�,*(�'� @�,�)�%�=�� �,$
+�'*�(�,�(�'��� *�#�.,�$)*� �$�'*(��$4� �')� )(*+$(%('���$4� ('
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+�,'�$4����@*�.�B�$'('.�"$�+�),$����*"�+�*��#�(%%(.$��(�'
&��$('.*���')�$�.,���(�'*��'� �&��%�+&�'(+*��#�)�"�$���(�'�
���&�,.&� �+='�@��).('.� �&�� "��(�(+��� A$�'+&�*N� "��'�$4
"�@�$� �B�$� ���� *,A*��'�(B�� (%%(.$��(�'� ��@*� �')� '�'�
*,A*��'�(B�� (%%(.$��(�'� ��@*� �&��� )�� '��� (%"�(+���
+�'*�(�,�(�'��� $(.&�*�� �&�� 	,"$�%�� ��,$�� &�*� $�"����)�4
����@�)� #�$�%��'('.#,�� E,)(+(��� $�B(�@��#�'�'�*,A*��'�(B�
(%%(.$��(�'� ��@*�@&�$��+�'*�(�,�(�'��� $(.&�*��$�� ('B��B�)�
+�����������)()�'���+&�'.���&�*����'.�*��')('.��$�)(�(�'*��
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7KH*RYHUQPHQW LQIRUPHG XV RI WKH LQWHULP UXOH SXUVXDQW WR D 5XOH

��M OHWWHU GDWHG -XQH ��� ���� DQG ERWK SDUWLHV PDGH UHIHUHQFH WR WKH UXOH

GXULQJ RUDO DUJXPHQWV�

"�$*,�*(B���$.,%�'���*����@&4��&��5�B�$'%�'�N*�+�'+�$'*
+�''��� A�� �))$�**�)� �'� �� +�*��A4�+�*�� A�*(*�� � �&�
��@*"�"�$*����('�(##*��$.,����')��&��)(*�$(+��+�,$���.$��)���&��
�&���$�""4�)($�+�(B��(*�('�##�+�(B��('��+&(�B('.�(�*�",$"�$��)
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$IWHU WKH GLVWULFW FRXUW JUDQWHG WKH 1HZVSDSHUV¶ PRWLRQ IRU D

SUHOLPLQDU\ LQMXQFWLRQ� WKH *RYHUQPHQW PRYHG IRU UHFRQVLGHUDWLRQ� RU LQ

WKH DOWHUQDWLYH� D VWD\ RI WKH LQMXQFWLRQ SHQGLQJ DSSHDO� ,Q VXSSRUW RI LWV

PRWLRQ� WKH *RYHUQPHQW RIIHUHG DGGLWLRQDO GHFODUDWLRQV� 7KH GLVWULFW

FRXUW FRQFOXGHG WKDW WKH QHZ DIILGDYLWV SUHVHQWHG E\ WKH *RYHUQPHQW GLG

QRW DOWHU LWV )LUVW $PHQGPHQW FRQFOXVLRQV� DQG QRWHG WKDW WKH*RYHUQPHQW

KDG VSHFLILFDOO\ LQIRUPHG WKH GLVWULFW FRXUW DW RUDO DUJXPHQW WKDW LW ZDV

UHO\LQJ VROHO\ RQ WKH DIILGDYLWV LW KDG VXEPLWWHG XS WR WKDW SRLQW� ZKLFK GLG

QRW LQFOXGH WKH DGGLWLRQDO GHFODUDWLRQV�

longer carry out the plans of his terrorist organization
may enable the organization to find a substitute who can
achieve its goals . . ."

4.  "[P]ublic release of names, and place and date of
arrest . . . could allow terrorist organizations and others
to interfere with the pending proceedings by creating
false or misleading evidence." 

5.  "[T]he closure directive is justified by the need to
avoid stigmatizing 'special interest' detainees, who may
ultimately be found to have no connection to terrorism
. . . ."
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1.  "[D]isclosing the names of 'special interest' detainees
. . . could lead to public identification of individuals
associated with them, other investigative sources, and
potential witnesses . . . [and t]errorist organizations . . .
could subject them to intimidation or harm . . . ."

2.  "[D]ivulging the detainees' identities may deter them
from cooperating . . . terrorist organizations with whom
they have connection may refuse to deal further with
them . . ." thereby eliminating valuable sources of
information for the Government and impairing its ability
to infiltrate terrorist organizations.

3.  "[R]eleasing the names of the detainees . . . would
reveal the direction and progress of the investigation . . ."
and "[o]fficial verification that a member [of a terrorist
organization] has been detained and therefore can no
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*LYHQ WKH SROLWLFDO FOLPDWH RI WKH WLPH DQG LWV SRVLWLRQV LQ RWKHU

FDVHV LQYROYLQJ &KLQHVH LPPLJUDQWV� LW LV SUREDEOH WKDW WKH &RXUW ZRXOG
KDYH IRXQG WKH UHDVRQV IRU WKH ODZ ³IDFLDOO\ OHJLWLPDWH DQG ERQD ILGH�´ ,Q
7KH &KLQHVH ([FOXVLRQ &DVH� D VLPLODU ODZ� DOWKRXJK VXEVWDQWLYH� ZDV
XSKHOG� 6HH 7KH &KLQHVH ([FOXVLRQ &DVH� ��� 8�6� DW ��� �ILQGLQJ D ODZ
SUHYHQWLQJ &KLQHVH ODERUHUV IURP HQWHULQJ WKH 8QLWHG 6WDWHV� HYHQ LI WKH\
KDG SUHYLRXVO\ OLYHG WKHUH DQG KDG FHUWLILFDWHV DXWKRUL]LQJ WKHLU UHWXUQ�
FRQVWLWXWLRQDO�� +HUH� D SURFHGXUDO ODZ ZDV VWUXFN GRZQ� $FFRUGLQJO\�
D KLJKHU VWDQGDUG RI UHYLHZ PXVW KDYH EHHQ XVHG�
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WKDW LQ VRPH FDVHV� WKHUHPD\ QRW EHPXFK KLVWRULFDO UHFRUG� 7KLV GRHV QRW
PHDQ� KRZHYHU� WKDW WKHUH ZDV QRW D KLVWRULFDO SUDFWLFH RI RQH NLQG RU WKH
RWKHU� ,Q VXFK FDVHV� LW PDNHV PRUH VHQVH WR ORRN WR PRUH UHFHQW SUDFWLFH�
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Garcia v. INS, 737 F.2d 488, 490-92 (5th Cir. 1984); see also
Rodriguez-Reyes v. INS, 983 F.2d 1068 (6th Cir. 1993) (per
curiam).
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A��&��&��(**,�*��')�#�+�*�('�#�!������)(*�('.,(*&�A���#$�%
�&�*��"$�*�'��('��&(*�+�*����	�+�')���**,%('.�@(�&�,��)�+()('.
�&��� #�!������ %�4� A�� �""�(+�A��� ��� �)%('(*�$��(B�
"$�+��)('.*��@��)��'���#(')�(���""�(+�A��� ����)%('(*�$��(B�
"$�+��)('.*� �&��� �C&(A(�� *,A*��'�(��� I,�*(�E,)(+(��
+&�$�+��$(*�(+*��

�� 0���&���� '�(�������� ��� �� ����� ��� "������

������/����$

�($*���#�!������(*�'����&���""�(+�A���*��')�$)����$�*��B���&�
�($*���%�')%�'��+��(%��#��++�**�'�@�A�#�$��,*����&��(**,�
A�#�$�� �&�� ��,$�� ('� #�!������� )�+()�)� �@�� 4��$*� A�#�$�
0���&����'�(���������@�*�F@&��&�$��&��'�@*�%�)(��&�B���
+�'*�(�,�(�'���$(.&���#��++�**������+�,'�4�E�(�������������/���
��������������������������('��$B(�@�('%���*��')�%�=��*�,')
$�+�$)('.*�� #(�%*� �')� "&���.$�"&*� #�$� ",A�(+��(�'� �')
A$��)+�*�('.�A4�'�@*"�"�$*��$�)(���')�����B(*(�'�J��� K�
�	�
��� ��L�%"&�*(*��))�)M�����$����&����@*"�"�$����('�(##*�)��'��
+��(%� �� F*"�+(��� "$(B(��.�� �#� �++�**J� ��� �&�� )�"�$���(�'*
&��$('.*�� ����&�$�� �&����@*"�"�$����('�(##*� *(%"�4� $�I,�*�
�&����&�4�A���A����������')��&��&��$('.*��'��I,���#���('.�@(�&
�&��",A�(+���

��C��� #�!������ $�*��)� (�*� &��)('.� �'� �&�� ��,$�N*
('��$"$����(�'��#��&��"$�**�+��,*�������� K�
�	������������($*�
�%�')%�'��+��,*��)(*�('+��#$�%��&��*"��+&�+��,*���@&(+&�(*
&�$�����(**,����-�$��B�$���*�'���)�A4��,*�(+��	��B�'*�('�&(*
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,Q +RXFKLQV� -XVWLFHV 0DUVKDOO DQG %ODFNPXQ ZHUH XQDEOH WR

SDUWLFLSDWH LQ WKH FDVH� 7KH &RXUW YRWHG ���� ZLWK -XVWLFH 6WHZDUW
FRQFXUULQJ RQO\ LQ WKH MXGJPHQW� +RXFKLQV� ��� 8�6� DW ������

+�'+,$$('.� �"('(�'� ('� 0���&���� '�(��������� #�!�����
$�"$�*�'��)���"�,$��(�4��"('(�'��#��&����,$��

��
��')��*�*,+&���&�

+�'+�,*(�'��&����&���($*���')���,$���'�&��%�')%�'�*�)��'��
.,�$�'�����&��",A�(+���$(.&���#��++�**����('#�$%��(�'�.�'�$���)
�$� +�'�$����)� A4� �&�� .�B�$'%�'��@�*�neither accepted nor
rejected by a majority of the Court.  0���&����'�(��������
��K� 
�	�� ��� 2K . (Stevens, J., concurring).  �))(�(�'���4�
���&�,.&�',%�$�,*�+�*�*�&�B���#��'�+(��)��&��"��(+4�$��*�'*
,')�$�4('.� �&�� ��,$�N*� "�,$��(�4� �"('(�'� ('�#�!������� @�
I,�*�(�'��&��B(���(�4��#��&��*��')�$)��$�(+,����)�('�#�!������
������*��@(�&�$�*"�+�����+�*�*�*,+&��*��&���'��"$�*�'��4�A�#�$�
,*����&��0���&����'�(�������-���@��"�$��F�C"�$(�'+���')
��.(+J���*��*,##(+(�'��4��))$�**�*������#��&��#�!��������,$�N*
+�'+�$'*�#�$��&��(%"�(+��(�'*��#���+�'*�(�,�(�'���4�%�')���)
.�'�$���$(.&���#��++�**����.�B�$'%�'��('#�$%��(�'����')�('
$�"����)�4� �""�4('.� 0���&���� '�(�������-�� �@��"�$�
F�C"�$(�'+�� �')� ��.(+J� ��*�� ��� �**�**� �&�� %�$(�*� �#� +�*�*
+��(%('.� �($*�� �%�')%�'�� �++�**� $(.&�*� ��� )(##�$�'�
.�B�$'%�'��"$�+��)('.*��(��(*�+���$��&����&����,$��&�*�*('+�
%�B�)��@�4�#$�%�(�*�"�*(�(�'�('�#�!�������')�$�+�.'(D�*
�&����&�$��(*����(%(��)�+�'*�(�,�(�'���$(.&�����*�%��.�B�$'%�'�
('#�$%��(�'��

<�� '���� �&��� �,�*()�� �#� �&�� �$(��� "&�*�*� �#� +$(%('��
"$�+��)('.*��%�'4�+�*�*�&�B��+�'*(*��'��4��""�(�)��&���@��
"�$�� F�C"�$(�'+�� �')� ��.(+J� ��*�� �$�(+,����)� ('� 0���&���
'�(���������')�(�*�"$�.�'4������
�����
������	�������22���!K

�	������ �L"$��(%('�$4�&��$('.*MA������	�������2
��1��
�	����
2�������LB�($�)($���C�%('��(�'��')�E,$�$�*���+�(�'M0�������
������������&���
������ )�K  ��K���L )��($���//�M�L"�*���$(��
�C�%('��(�'��#�E,$�$�#�$�"���'�(���%(*+�'),+�MA��������������
��� �&���
� !K!����)������ ��1� L )��($�� �/K1M� L�$�'*+$("�*� �#
*()�A�$*� �$� +&�%A�$*� +�'#�$�'+�*� +�'+�$'('.� �B()�'�(�$4
$,�('.*M0������������������������
�1!2����)�22���22��L )��($�
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('B�*�(.��(�'M�������A�4���&���'��+�*��+(��)�A4��&��5�B�$'%�'�
('B��B('.� �++�**� ��� @&��� �'� �&�� *,$#�+�� �""��$*� ��� A�� �'
�)E,)(+��(B�� "$�+��)('.�� ������ 
&���&���� ���������� ��
.!�������2�1!��$�;�0����(������!K�����)��1!�L )��($���/K1M
L�'�A�'+M��(*�$����4����(�*�+�$����*��('B�*�(.���$4����&(*�%,+&
(*��+='�@��).�)�A4��&��+�,$��('�������
&���&�������������
@&�'�(��+�'+�,)�*��&����&��"$�+��)('.*��#��&��E,)(+(���A��$)
�#�$�B(�@�@�$��%�*��*(%(��$������.$�')�E,$4�('B�*�(.��(�'���!K�
���)�����! �����'��&���**���C+�"��#�$�
�<�����,�����������
@&�$���++�**����"�$*�'���$�+�$)*�#$�%��'�(���.���.�B�$'%�'�
('B�*�(.��(�'� @�*� ��� (**,��� ������ 
&���&���� ����������
��.��&�$�@(�&��&��$�%�('('.�+�*�*�+(��)�A4��&��5�B�$'%�'��
�""�(�)��&��0���&����'�(���������@��"�$����*��

�('���4�����&�,.&�First Amendment Coalition and �������
�������,�����$�+�.'(D��#�!�������*�&��)('.��&����&�$��(*�'�
��������$(.&���#��++�**����.�B�$'%�'��('#�$%��(�'���&���('���#
+�*�*� #$�%� 0���&���� '�(�������� ��� �����	����������� 22
$�+�.'(D���&����&�$��(*�('�#�+������&�����+�'*�(�,�(�'���$(.&����
��&�� .�B�$'%�'�� ('#�$%��(�'� �')� ��*�� "$�B()�� �� ��*�� �#
.�'�$��� �""�(+�A(�(�4� #�$� %�=('.� �&��� )���$%('��(�'�
�++�$)('.�4�� @�� %,*�� �**�**� @&��&�$� �&�� ��@*"�"�$
���('�(##*� �'E�4� �� �($*�� �%�')%�'�� $(.&�� �#� �++�**� ��
)�"�$���(�'� &��$('.*� ,')�$� �&�� �@��"�$�� ��*�� �#�0���&���
'�(���������')�(�*�"$�.�'4�
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')�$� �&�� �@��"�$�� F�C"�$(�'+�� �')� ��.(+J� ��*�� #$�%
0���&���� '�(��������� @�� +�'+�,)�� �&��� �&�$�� (*� �� �($*�
�%�')%�'�� $(.&�� �#� �++�**� ��� )�"�$���(�'� "$�+��)('.*�
��"�$���(�'� &��$('.*�� �')� *(%(��$� "$�+��)('.*�� &�B�
�$�)(�(�'���4� A��'� �"�'� ��� �&�� ",A�(+�� �')� �"�''�**
,')�,A��)�4�"��4*���*(.'(#(+�'��"�*(�(B��$����('��&(*�"$�+�**�
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.�B�$'%�'�������K��������P����������&��(%%(.$��(�'�E,).���('
=��"('.�@(�&�&(*�(%"�$�(���$�����(*�'���$�I,($�)�����)B(*���&�
'�'�+(�(D�'��*����$�%�)(�*��&����$��'����""�$�'��� ����
�����

"�����������2'����!�!����)�/2���/2 �L1�&��($���/K M�

�&��#�$�.�('.�)�%�'*�$���*��&����&�$���$��%�'4�*(%(��$(�(�*
A��@��'�E,)(+(���"$�+��)('.*��')�)�"�$���(�'�"$�+��)('.*���
�
(*�+���$� �&���$�%�B���"$�+��)('.*��$��)�+()�)�4��)B�$*�$(��
�')���&,*��%�$���(=���&��"$�+��)('.*�('���!�����������������
������
!������$���')���**��(=���&�*��('�,��&�����������$��')
��&�����&��('�""�(+�A(�(�4��#�+�$��('�$,��*��#��B()�'+���$�+(B(�
"$�+�),$�� )��*� '��&('.� ��� ����$� �,$� +�'+�,*(�'� �&��� �&(*
*4*��%� �#� �)%('(*�$��(B�� �)E,)(+��(�'� +��*��4� "�$�����*� �&�
E,)(+(��� %�)��� �#� )�+(*(�'�%�=('.�� � -�'4� )�"�$���(�'
"$�+��)('.*� �$�� ,'$�%�$=�A��� ('� �&��� �&�� $�*"�')�'�� (*
$�%�B�A����')��(�&�$�%�4�A��+���$�4�('��(.(A���#�$��'4�$��(�#
�$� �&�� �'�4� "�**(A��� $�%�)4� %�4� A�� B��,'��$4� )�"�$�,$��
��@�B�$��%�'4���&�$�)�"�$���(�'�"$�+��)('.*�('B��B���(�&�$
��+�'��*��@(�&�$�*"�+�����)�"�$��A(�(�4��$�+�'��*��)��$�'�'�
+�'��*��)��""�(+��(�'�#�$�$��(�#���$�A��&��

<�� �$�� '��� +�'B('+�)� �&��� �&��#�!������ ��*�� *&�,�)� A�
�""�(�)����)�"�$���(�'�&��$('.*��A�('.��C+��)('.�4�#�$%����')
�)B�$*�$(������&��5�B�$'%�'��$�*�*�(�*��$.,%�'��$�.�$)('.��&�
('�""�(+�A(�(�4��#��&��0���&����'�(���������@��"�$����*����
)�"�$���(�'� "$�+��)('.*� �'� +�*�*� �&��� @�� #(')� $��)(�4
)(*�('.,(*&�A���� � ���� �&�� +�*�*� +(��)� A4� �&�� 5�B�$'%�'�
+�'+�$'� ",$"�$��)� $(.&�*� �#� �++�**� ���� �$� )(*+��*,$�� �#�
.�B�$'%�'��&��)�������������$�('#�$%��(�'��')������++�**���
('#�$%��(�'�$����('.������.�B�$'%�'������%!���������"$�+�**�
@&(+&�(*����(**,��&�$��������
�<�����,������������/������)
��11����!��!��L2�&��($���//�M�L�++�**����$�+�$)*��#�(���.��
('B�*�(.��(�'*�A4�*�����+�%%(**(�'M0�����������20���K/�����)
!K��� !K �K�� L2�&� �($�� �/K/M� L�++�**� ��� $�+�$)*� �#� ��C
('B�*�(.��(�'M0���������������
�,�����2����������������!/!����)
��1�����1!� L )��($���/K1M� L�'�A�'+M� L�++�**� ��� $�+�$)*��#
�'B($�'%�'���� �.�'+4N*� ('B�*�(.��(�'M0� ��&/����
��&&!��������������������������1K/����	,""����12����12
L<���� �=���� �/KKM� L�++�**� ��� $�+�$)*� �#� ����
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7KH 6XSUHPH &RXUW KDV QRW \HW KDG RFFDVLRQ WR DGGUHVV ZKHWKHU

WKHUH LV D )LUVW $PHQGPHQW ULJKW WR DWWHQG FLYLO SURFHHGLQJV� EXW D QXPEHU
RI FLUFXLWV� LQFOXGLQJ RXUV LQ %URZQ DQG :LLOLDPVRQ� KDYH DGGUHVVHG WKH
LVVXH� $OO KDYH DJUHHG WKH JRYHUQLQJ WHVW LV WKH WZR�SDUW 5LFKPRQG
1HZVSDSHUV WHVW DQG KDYH IXUWKHU DJUHHG WKDW WKH SUHVV DQG SXEOLF KDYH D
)LUVW $PHQGPHQW ULJKW WR DWWHQG FLYLO SURFHHGLQJV XQGHU WKDW WHVW� 6HH�
H�J�� 5XVKIRUG Y� 1HZ <RUNHU 0DJD]LQH� ��� )��G ���� ��� ��WK &LU�
������ 3XEOLFNHU ,QGXV�� ,QF� Y� &RKHQ� ��� )��G ����� ���� ��G &LU�

������:HVWPRUHODQG Y� &%6� ��� )��G ��� �� ��G &LU� ������ ,Q UH &RQW¶O
,OO� 6HF� /LWLJ�� ��� )��G ����� �����1HZPDQ Y� *UDGGLFN� ��� )��G ����

��� ���WK &LU� ������ VHH DOVR ,Q UH ,RZD )UHHGRP RI ,QIR� &RXQFLO� ���
)��G ���� ������ ��WK &LU� ������

�/K�M� L"$��$(��� *,""$�**(�'�� ),�� "$�+�**� �')� �'�$�"%�'�
&��$('.*M��

�&�� 0���&���� '�(�������� �@��"�$�� ��*�� &�*� ��*�� A��'
�""�(�)� ��� "�$�(+,��$� "$�+��)('.*� �,�*()�� �&�� +$(%('��
E,)(+(��

��
�+�'��C���('+�,)('.��)%('(*�$��(B��"$�+��)('.*������


����
������������������,��&�������
��/���� )�!/1��K���L1�&
�($�� ����M� L,'(B�$*(�4N*� *�,)�'�� )(*+("�('�$4� A��$)
"$�+��)('.*M0����(��;�������&������/������������������
���������&&-���!������)���12���!!�!/�L1�&��($���/K M�L+(B(�
�+�(�'��.�('*���)%('(*�$��(B���.�'+4M0��!/���*���2��!��
�2���
��������
�!  ����)���2/�L )��($��/K�M�L+(B(���$(��M0����������
�����
� <���� ��� ����� ���������
� �/ � �� )� �!!�� �K�� L )
�($��///M�L%,'(+("���"��''('.�%���('.M0����	
�&���
�2������
������� ������� ������ ��� 
�����
� /1�� ���)� ��2�� ��/� L/�&
�($��//�M� L�.$(+,��,$�� )�"�$�%�'�N*� B���$*� �(*�M0�������$� ��
������.�!���������������-$����<�/��
�1�1����	,""��21/��2!�
L��
��&��/K2M�L�)%('(*�$��(B��&��$('.M�������������&�����K �
���)� ��K�� L���&� �($�� �/K!M�� � �&,*�� @�� $�E�+�� �&�
5�B�$'%�'�N*��**�$�(�'��&������('��&�*�A��'�)$�@'�A��@��'
E,)(+(��� �')� �)%('(*�$��(B�� "$�+��)('.*�� @(�&� �&�� �($*�
�%�')%�'��.,�$�'���('.��++�**� ��� �&�� #�$%�$�A,��'��� �&�
�����$���FG�H&���($*���%�')%�'��I,�*�(�'�+�''���A��$�*��B�)
*����4��'��&����A���@��.(B���&���B�'���(�����T�$(��N��$���&�$@(*��J
�����	����������� 22�� �!K� 
�	�� ��� !�� � -�$��B�$�� �&�
5�B�$'%�'�� +(��*� '�� +�*�*� �C"�(+(��4� *���('.� *,+&� �
+���.�$(+��� )(*�('+�(�'� O� �&��� �&�� "��(�(+��� A$�'+&�*� �#
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7KH ODFN RI DOWHUQDWLYH PHDQV IRU WKH SXEOLF WR DFFHVV WKH KHDULQJV

DOVR LQIRUPV RXU FRQFOXVLRQ� 7KH&RXUW LQ+RXFKLQV QRWHG DW VRPH OHQJWK
WKDW DOWHUQDWLYH PHDQV H[LVWHG IRU JDWKHULQJ LQIRUPDWLRQ DERXW SULVRQ
FRQGLWLRQV� +RXFKLQV� ��� 8�6� DW ������ +HUH� WKHUH H[LVW QR DOWHUQDWLYH
PHDQV IRU WKH PHGLD WR OHDUQ DERXW GHSRUWDWLRQ SURFHHGLQJV LQ VSHFLDO
LQWHUHVW FDVHV�

.�B�$'%�'�� �$�� +�%"�����4� (%%,'�� #$�%� �&�� �($*�
�%�')%�'�� .,�$�'���� �#� �++�**� $�+�.'(D�)� ('�0���&���
'�(��������� � �'� �&�� +�'�$�$4�� @�� A��(�B�� �&��� �&�$�� (*� �
�(%(��)��($*���%�')%�'��$(.&���#��++�**����+�$��('��*"�+�*��#
�&�� �C�+,�(B�� �')� ��.(*���(B�� A$�'+&�*�� � ���� 0���&���
'�(��������� ��K� 
�	�� ��� 2K�� LFG�H&�� �($*�� �%�')%�'�
"$���+�*� �&��",A�(+��')� �&��"$�**� #$�%��A$().%�'���#� �&�($
$(.&�*��#��++�**����('#�$%��(�'��A�,���&���"�$��(�'��#������
������&���
�����!���������.!�����������������������JM�L	��B�'*�
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